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question of law and fact Richard v. Amoskeag Mfg. Co. (1920) 79 N. H. 380, 
109 Atl. 88. The question might well have been left to the jury in the instant 
case, as the dogmatic view of the court rather clearly overlooks the general trend 
of recent decisions in point. 

Pleading — Burden of Proof — Where Warranty is Denied by Vendor. — The 
vendor brought an action for breach of a contract for the sale of seed, alleging that 
the vendee agreed to buy the seed, and refused to accept it. The vendee pleaded a 
general denial; that the contract into which he entered with the vendor contained 
a warranty of quality, and that the seed was not of the quality warranted. The 
vendor denied the existence of the warranty. The trial court held that the burden 
of proof was on the defendant. Held, (four Judges dissenting) that the ruling 
of the trial court was correct. Wilson v. Moran (1921, Okla.) 197 Pac. 1051. 

A warranty of quality in a contract of sale has a legal effect dependant upon the 
stage of performance. Anson, Contract (Corbin's ed. 1919) sec. 399. A breach 
of warranty in an executory contract goes to the essence; the existence of the 
fact warranted is a condition precedent to the vendee's duty to accept the goods and 
the vendor's right to payment. Williston, Sales (1909) sec. 184. If the vendee 
accepts the goods the warranty is considered collateral to the main purpose of the 
contract, a breach of it giving the vendee only a right of action for damages, or a 
recoupment in a suit by the vendor. Pound v. Williams (1904) 119 Ga. 904, 47 
S. E. 218. A vendee bringing an action for breach of warranty must prove its 
existence and breach. When, however, the existence of a warranty is not denied 
in an executed contract, and the vendee alleges its breach as a defence to the 
vendor's suit, there is an apparent conflict as to which of the parties must prove 
the fulfillment or breach of the warranty. Roper v. Wells (1917) 182 Iowa, 237, 
165 N. W. 385; Terry v. Adams-Hicks Zinc & Lead Corp. (1920, Mo. App.) 222 
S. W. 488. But in similar circumstances where the vendor denies the very exist- 
ence of the warranty, the burden is upon the vendee to prove its existence. Rosen- 
berg-Nougass Co. v. Bischoff (1918, Sup. Ct.) 170 N. Y. Supp. 359. The instant 
case manifestly confuses proof of breach of a warranty with proof of its existence, 
and also the effect of a warranty when the contract is executed and when it is not. 
The contract was executory, the vendee having refused the shipment. The 
existence of the facts as warranted was then a condition precedent. Williston, 
loc. cit. The vendor alleged an unconditional contract containing no warranty, 
and the vendee's defence was the existence and breach of a warranty. There is no 
apparent reason for relieving the plaintiff from the burden of establishing the 
unconditional contract upon which he is suing. The ruling of the trial court placed 
upon the defendant the burden of disproving the contract pleaded by the plaintiff, 
that is, the risk of non-persuasion of the jury was placed upon the defendant, and 
if the evidence had been in equilibrium he would have lost The defendant seems 
to have been done a rather gross injustice. 

Property— Mortgage of Good Will and Trade-Marks in Gross.— The peti- 
tioner held a mortgage on the property of a publishing corporation. The mortgage 
turned out to be invalid as to the chattels and other property therein described, 
whereupon the plaintiff sought to have it construed as a valid transfer of the good 
will and the trade-marks of the company. Held, that the good will and trade- 
marks could not be mortgaged apart from the business to which they were attached. 
In re Leslie-Judge Co. (1921, C. C. A. 2d) 272 Fed. 886. 

There is nothing in the nature of good will and trade-marks that makes their 
mortgage in gross inherently impossible. Good will is either (1) non-transfer- 
able, (2) transferable in gross, or (3) transferable only when "appurtenant" to 
other property. The first group of cases is confined to good will derived solely 
from the personal qualities of individuals in certain professions, e. g. musicians; 



